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OPI Nl ON OF THE COURT

PER CURI AM
Appel I ant Ni chol as Kar pouzi s ["Karpouzis"] asks the Court to

consi der whether the Territorial Court violated his
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constitutional rights by sentencing himto fifteen years in
prison and inposing $150,000 in restitution, plus four years
probation and 400 hours of community service, for obtaining noney
under false pretenses in violation of V.I. Cobe Ann. tit. 14, 8
834. For the reasons set forth below, the Appellate Division
finds that the appellant has presented a col orabl e cl ai munder
the Due Process O ause of the Constitution.® The Court concl udes
that the sentence inposed by Territorial Court Judge Ive A Swan
vi ol at ed Due Process because it was not authorized by Virgin
I sl ands | aw. 2
FACTUAL SUMVARY

In March, 1996, Karpouzis' construction conpany lost its
Virgin |Islands business |icense because the only principa
actually licensed as a |local contractor with the conpany left its
enpl oy. M srepresenting the status of the conpany's |icense,
Kar pouzi s continued to accept new busi ness and do work on
exi sting projects for two nonths. He obtained construction

contracts totaling over $102,000 in value, but did mniml work

! The Due Process Clause is applicable to the Virgin Islands under
section three of the Revised Organic Act of 1954. The conpl ete Revi sed
Organic Act is located at 48 U . S. C. 88 1541-1645 (1994), reprinted in V. I
CobE ANN. 73-177, Historical Docunments (1995 & Supp. 1998) (preceding Title One
of Virgin Islands Code).

2 Since the Court resolves this appeal on Due Process grounds, we do
not reach appellant’s other contention that the Territorial Court violated the
Ei ght h Amendnent’ s proscription agai nst cruel or unusual punishnment in
sentencing him
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in furtherance of those contracts. The governnent subsequently
charged himw th, anong ot her things, obtaining noney under false
pretenses in violation of 14 V.1.C. 8§ 834(2). The trial judge
set bail at two mllion dollars, which this Court vacated as
excessive. See Karpouzis v. Covernnment of the Virgin Islands, 36
V.l. 132, 961 F. Supp. 841 (D.V.1. App. Div. 1997). No new bai
was set pending trial, as the appellant pled guilty to two fraud
counts just days after our opinion was handed down. (See App. at
28.) The appellant was not admtted to bail pending sentencing,
and bail has not been set pending this appeal.

The trial judge refused to accept two plea agreenents
bet ween the governnent and the appellant's counsel because he
felt that the proposed penalties were too lenient. Utimtely,
at a change of plea hearing on April 3, 1997, Karpouzis appeared
in Territorial Court to plead guilty to two counts of obtaining
noney by fal se pretenses under an agreenment with the governnent
by which all other counts against himwould be dismssed. H's
counsel recomrended to the trial court that the appellant receive
a jail sentence of no nore than six years, two of which would be
suspended, plus restitution in the anbunt of $150,000. The
government did not object to this reconmendation. (See id. at
7.) In response, the trial judge warned Karpouzis that he “had

inmnd . . . fifteen years of incarceration,” and noted that
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this sentence was “a far cry fromwhat the parties have in mnd.”
(Id. at 12.) The trial judge told Karpouzis that he woul d nmake
no reconmendati on at the sentencing hearing concerning work
rel ease. (See id. at 50-52.) Karpouzis then entered his guilty
plea. After the hearing, the governnent filed a nmenorandum
requesting that the trial court consider a | esser term of
i mprisonment. On April 14'", nore than a nonth before the
sentencing hearing, the trial judge ordered Karpouzis to pay
$110,000 in restitution under the ternms of his plea agreenent.
(See id. at 132-33.)

Kar pouzi s appeared for sentencing on May 28, 1997.
Di sposi ng of the government's request for a nore |enient
sentence, Judge Swan read fromthe transcript of his remarks at
t he change of plea hearing, (id. at 2-31), and then comment ed:

| said straight fifteen years and straight fifteen

neans one, two, three, four, five, six, seven, eight,

nine, ten, 11, 12, 13, 14, 15, and that is what | mean

by straight fifteen.

Now, if we're not going to agree to a straight
fifteen, I would sinply allow the Defendant to w thdraw
his plea and we can try this case next Mnday, or | can
give a July 7 [trial] date in which we can go for
br oke.

(Id. at 38.) After a brief recess, the appellant returned for
sentencing. The court heard Karpouzis' allocution, argunents

fromhis attorneys, and statenments fromhis uncle and three of

his victins. (See id. at 54-108.) Karpouzis was then sentenced
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to fifteen years in prison; ten years on the first fraud count
and five years for the second, the sentences to be served
consecutively.® Acknow edgi ng that Karpouzis already had
deposited $110,000 with the court before sentencing,* the judge
ordered himto pay an additional $40,000 in restitution over the
next four years. |In addition, the judge required Karpouzis to
perform 400 hours of comrunity service and to remain on probation
for four years upon his release. Finally, the judge recomended

that the appellant not be allowed any work rel ease, parole, or
pardon. (See id. at 108-10.) Karpouzis filed this tinmely appeal

of his sentence.

DI SCUSSI ON
Qur first task is to determ ne whether we have jurisdiction
to entertain this appeal froma sentence inposed on a plea of
guilty. The Appellate D vision recently considered such a
threshold issue in Chick v. Governnment of the Virgin Islands, 941
F. Supp. 49 (D.V.1. App. Div. 1996). W noted there that our

jurisdiction over appeals fromconvictions based on guilty pleas

8 The trial judge was not bound by the ternms of the parties' plea
agreement. See FeED. R CRM P. 11(e)(1)(B), which Terr. Cr. R 7 mmde
applicable to Territorial Court proceedings.

4 Kar pouzi s obtai ned these funds by borrowi ng noney from nenbers of
his famly, including his father, who nade arrangenents to sell his hone.
(See App. at 68, 90.)
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islimted to "colorable clains of violation of the Constitution
or laws of the United States."® Chick argued that his sentence
deprived himof due process because it was not adequately
i ndi vidual i zed under WIllians v. lahoma, 358 U S. 576 (1959),
in which the Suprene Court observed:
Necessarily, the exercise of a sound discretion
require[s] consideration of all the circunstances of
the crime, for '(t)he belief no | onger prevails that
every offense in a like |legal category calls for an
identical punishnment . . . .' In discharging his duty
of inposing a proper sentence, the sentencing judge is
authorized, if not required, to consider all of the
mtigating and aggravating circunmstances involved in
the crinme.
Id. at 585 (citation omtted). |In Chick, we concluded that the
Appel l ate Division |acked jurisdiction to consider the
def endant’ s abuse of discretion claimbecause the trial judge had
considered the mtigating circunstances set forth in the
presentence report and i nposed a sentence that was “far |ess than
the allowable statutory maximum” See Chick, 941 F. Supp. at 51.
Qur analysis in Chick recognized that, under WIllians v.

Okl ahoma, the sentencing process is not wholly i mune from

judicial review The punishment nust fit the convict as well as

5 See 941 F. Supp. at 51 (citations onmtted); see al so Monsant o- Swan
v. CGovernnent of the Virgin Islands, 33 V.I. 138, 141, 918 F. Supp. 872, 874
(D.V.1. App. Div. 1996) (acknow edging that the power of the Virgin Islands
|l egislature to withhold Appellate Division jurisdiction over appeals from
convi ctions and sentences based on guilty pleas extends from Revi sed Organic
Act section 23A, which also prohibits the legislature fromlimting appellate
review of “any judgnent or order which involves the Constitution, treaties, or
| aws of the United States").
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the crine. See, e.g., WIllians v. New York, 337 U S. 241 (1949)
(ruling that due process requires the trial judge to consider al

i nformati on bearing on the circunstances of the crinme and the
defendant); Townsend v. Burke, 334 U. S. 736, 741 (1948) (holding
that due process requires appellate courts to scrutinize the
sentencing process to insure that sentences are based on reliable
information). For exanple, the Third Grcuit Court of Appeals
has recogni zed that "even after conviction the due process clause
i nposes some significant restraint to assure the essenti al
fairness of the procedure by which a judge shall exercise
discretion in fixing punishnent within permssible [imts."
United States ex rel. Collins v. Caudy, 204 F.2d 624, 628
(1953). This principle has not faded with the passage of tine.
In 1973, the Court of Appeals acknow edged that trial judges nust
"tailor the sentence inposed to the circunstances surroundi ng
each individual defendant.” United States v. Thonpson, 483 F.2d
527, 529 (1973). Just three years ago the Appellate Division was
directed to consider a due process challenge raised by a

def endant who had been sentenced after entering a guilty plea.
See Governnent of the Virgin Islands v. Warner, 48 F.3d 688, 692
(3d Cir. 1995). This Court thus nmust determ ne whet her Karpouzis
has rai sed a col orabl e due process claim

Karpouzis alleges that the trial court violated his right to
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due process by ignoring mtigating factors at sentencing. A
fixed view at sentencing is inconpatible with the judge's duty to
i ndi viduali ze the sentence. See Chick, 941 F. Supp. at 51. W
agree that the trial judge created the inpression that his mnd
was cl osed at sentencing by rejecting two previous plea
agreenents and insisting that Karpouzis receive a fifteen-year
sentence. Further, unlike the sentence inposed on Chick,

Kar pouzi s' sentence was not “far less than the allowabl e
statutory maximum” See id. Since the appellant has raised a
col orabl e due process claim we nust consider it. Qur review of
this question of lawis plenary. See N bbs v. Roberts, 31 V.I
196, 204 (D.V.I. App. Div. 1995) (citing Governnment of the Virgin
Islands v. Etienne, 28 V.I. 121, 127, 810 F. Supp. 659, 662
(D.V.l. App. Div. 1992)).

After exam ning Judge Swan’s statenments and actions as
reflected by the record of the proceedi ngs bel ow, we cannot find
that the judge conpletely ignored mitigating factors. The judge
pronounced sentence only after acknow edgi ng that he had heard
the factors presented in mtigation on the appellant’s behalf.
(See App. at 108 (“1 have listened to both sides and now | am
going to nmake ny decision. | see no reason for me to change ny
original plan . . . .”).) The trial judge tailored the sentence

to fit the perpetrator.
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Rat her, review of Karpouzis' due process claimhas |led the
Court to conclude that Judge Swan “over-individualized” the
sentence to the point of rendering it illegal. The trial judge's
action in setting an excessive bail of two mllion dollars was an
early indication that Karpouzis was being singled out for speci al
treatment. Cash bail of two million dollars for the non-violent
crime of obtaining noney by fal se pretenses is unheard of in the
Virgin Islands. This extraordinary bail was prem sed on the view
that Karpouzis was a flight risk since he faced 165 years in
prison and had few attachnments to the Territory. W vacated the
$2, 000, 000 bail as excessive because it was the "equival ent of a
straight detention order,”™ which Virgin Islands |aw forbids for
non-vi ol ent of fenses not involving illegal drugs. See Karpouzis,
36 V.l. at 147-48, 961 F. Supp. at 851.

As the Suprene Court acknow edged in Hicks v. Okl ahoma, 447
U S. 343, 346 (1980), an erroneous sentencing deci sion nay
vi ol ate due process. In Hi cks, the defendant was entitled to
have his punishnment fixed by the jury at any nunber of years not
| ess than ten. Instead, he was erroneously given a "nandatory"
forty-year sentence. Although this erroneous sentence was wthin
t he applicabl e range of punishnment under the proper statute, the
Court held that the defendant's loss of his right to

di scretionary sentencing violated due process because the denia
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of the benefit of the range of punishnment to which he was
entitled was prejudicial. See id. "The defendant . . . . has a
substantial and legitimte expectation that he will be deprived
of his liberty only to the extent determned . . . in the
exercise of [] statutory discretion.” 1d. The fact that
Kar pouzi s was sentenced by a judge instead of a jury does not
change this basic principle.

We are now confronted with a very severe sentence inposed by
the sane Territorial Court judge who set the excessive bail
Kar pouzi s’ sentence exceeds that authorized by the Virgin Islands
Code in at |least three respects. First, Judge Swan ordered
Kar pouzis to pay $110,000 in restitution wthout first placing
hi m on probation, as our laws require. See 5 V.I1.C § 3711
(authorizing restitution during probation period); cf.
Monsant o- Swan, 33 V.I. 138 at 150, 918 F. Supp. at 879 (affirmng
jail termultimtely inposed on defendant who failed to pay
restitution throughout six-nonth probation period and additiona
t hree-nonth period during which Territorial Court suspended
execution of sentence).

Second, the trial judge violated the sentencing statute by
addi ng $40,000 to the $110,000 restitution already ordered.
Sent enci ng judges cannot order defendants convicted of Virgin

Islands crines to pay restitution for those crinmes fromprison.
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See 5 V.1.C. 8 3721 ("[T]he court, by order, may w thhold
sentence or inpose sentence and stay its execution, and in either
case place the person on probation . . . . |If the court places
the person on probation, the court shall require restitution
designed to conpensate the victims pecuniary |loss resulting from
the crinme.") (enphasis added). Virgin Islands |aw reflects the
realistic view that nost inmates will not be able to obtain the
funds needed to conpensate their victins while they are in

pri son.

Third, the trial judge added four years' probation to an
unsuspended fifteen-year jail sentence, in violation of the
Virgin Islands Code. See 5 V.1.C. 8 3711 (restricting
eligibility for probation to defendants incarcerated for six
nont hs or | ess).

Al t hough the record does not contain explicit proof that
personal aninmus notivated the trial judge in sentencing
Kar pouzi s, the Appellate D vision finds that the aforenentioned
excessive bail and violations of |ocal sentencing provisions
create the distinct suggestion that bias and prejudice played a
role in the sentencing. One additional aspect of the sentence
i mpel s this conclusion, nanely, the trial judge' s breach of his
prom se at the plea colloquy that he woul d make no recommendati on

concerning work rel ease. W have already pointed out that the
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j udge recommended at sentencing that Karpouzis not be allowed
work rel ease. By msleading Karpouzis at the plea colloquy, the
sentenci ng judge viol ated the due process requirenment that a
def endant who enters a gquilty plea nust do so with "a ful
under st andi ng of what the plea connotes and of its consequence.™
See Boykin v. Al abama, 395 U.S. 238, 244 (1969). Even if the
Appel late Division did not find the appellant’'s sentence
constitutionally defective due to the illegal sentence and
appearance of bias, we would vacate the sentence and renmand for
resentencing in light of the trial judge's departure fromhis
comments at the change of plea hearing.
CONCLUSI ON

Al nost every resident of the Virgin Islands knows soneone
who has experienced the anxiety and hardship of relying on an
unknown craftsman to repair his or her home, and the victins'
al l ocution at the sentencing hearing enphasi zed the m sery and
suffering that Karpouzis caused to nunerous famlies who had
depended upon himto repair hurricane danage to their hones. At
t he sentencing hearing, Karpouzis' counsel recognized the
apparent bias that we find inplicit in the record: "Nick
Kar pouzi s seens to be having his head put on the block not only
for the sins that he commtted agai nst these innocent victins,

but because of the pain and suffering caused by so many ot her
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uncaptured, unlicensed, and unqualified contractors in our
comunity.” (App. at 70.)

"Afair trial in a fair tribunal is a basic requirenent of
due process. Fairness of course requires an absence of actual
bias in the trial of cases. But our systemof |aw has al ways
endeavored to prevent even the probability of unfairness.” 1In re
Murchi son, 349 U.S. 133, 136 (1955) (enphasis added). The
Appel late Division will vacate Karpouzis' sentence and remand
this case to the Territorial Court for resentencing in accordance
with Virgin Islands |law and this opinion. Because it appears
t hat Karpouzis’ sentence nmay have resulted frombias, we wl|l
direct that the resentenci ng be assigned to another judge. The
docketing of this Menorandum Opi ni on and Order shall constitute
the i medi ate mandate of this Court. See V.I. R App. P. 32 ("The
mandat e of the Appellate Division shall issue twenty-one days
after the entry of judgnent unless the tinme is shortened or

enl arged by order.").

DATED t his 24" day of June, 1999.

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By: /sl
Deputy derk

C:\W NNT\ Profil es\j ose\ Desktop\ Joshua\ APPCROLD\ 97CR092J. SEN
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ORDER OF THE COURT

AND NOW this 24" day of June, 1999, having considered the
parties' argunments and subm ssions, and for the reasons set forth

in the Court's acconpanying Opi nion of even date, it is hereby
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ORDERED t hat the appellant's sentence is VACATED, and it is

ORDERED that this case is REMANDED to Territorial Court for

resent enci ng by anot her judge.

is further

ORDERED t hat the mandate of the Appellate D vision shall

I ssue with the docketing of this O der.

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By: /sl

Deputy d erk

Copi es to:

Judges of the Appell ate Panel

Honor abl e Geoffrey W Barnard

Honor abl e Jeffrey L. Resnick

Judges of the Territorial
Court

Andrew L. Capdeville, Esq.,
St. Thomas, U . S. V.I.

Joel H. Feld, Esg., St.
Thomas, U.S. V. I.

St. Thomas | aw cl erks

St. Croix law clerks

Ms. Nydia Hess

Ms. Cicely Francis

M's. KimBonelli

J. S. Mllard, Esq.
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